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29 December, 2006

The Trustees,
School District No._______,

Dear Sir/Madam:

We have not yet received a reply to our letters of 27 September and 11
November, 2006, in which we sought answers to the following questions:

. . . we want to know if it intends to compel students to attend
classes or lessons that their parents judge are contrary to the
individual needs of their children, or that they find morally
objectionable or subversive or offensive with respect to their
religious, moral and cultural traditions.  We also require
your school district’s position on the exercise of freedom of
conscience by teachers.  Specifically, does your district
intend to compel teachers to deliver curriculum materials to
which they object for reasons of conscience? . . . Should your
school district intend to adopt such policies, we would
appreciate having your explanation of how they are
consistent with the Canadian Charter of Rights and
Freedoms.

The following points, which have arisen in the course of correspondence
with other districts, may assist you in responding to our questions.

It has been suggested in some districts that the alternative delivery policy
dates only from 2000.  This is incorrect.  Counsel for the Attorney General
of British Columbia, representing the Ministry of Education in a 1998
submission to the British Columbia Human Rights Commission, stated:

The Ministry submits that it has always offered alternative
delivery of education regarding sensitive topics.  As of
September, 1987, schools throughout British Columbia
began
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offering a program of instruction in Family Life Education for students at every grade
level from 7 to 12 . . . Although. . . a prescribed part of the curriculum, the Ministry
recognized that some parents or guardians wished to personally assume the entire
responsibility for teaching their children about the topics covered in the program.  Those
parents could request that their children not participate in the school program . . . Family
Life Education has developed over the years and is now incorporated in CAPP. . . parents
continue to have the option to have sensitive topics delivered . . . by alternative means.
(Letter from Ministry of the Attorney General, Legal Services Branch, dated 20 February, 1998 to the

British Columbia Human Rights Commission, p. 7-8 [emphasis added])

In other words, an alternative delivery policy was reflected in guidelines issued in 1987 for
Family Life Education, and in 1995-96 with the introduction of CAPP.  The 1998 assertion that
this policy had “always” existed was, I suggest,  a de facto admission that the Minister of
Education is not the source of parental authority to supervise and direct the education of their
children. Quite the reverse: the authority of the Minister, teachers and administrators with respect
to students is delegated to them by parents, a delegation reflected in the traditional statement that
teachers act in loco parentis.  

That different parents have different moral or religious outlooks does not make it impossible for a
state educational system to respect those differences while developing broadly acceptable
curriculum standards.  If, despite appropriate consultation, the standards are unacceptable to some
parents, those parents can be accommodated by acknowledging their authority to withdraw their
children from the objectionable classes.

I suggest that such accommodation of religious and conscientious conviction is not merely
possible; it is a legal obligation.  The position of the League is that school districts are legally
obliged to accommodate freedom of conscience and religion unless doing so would create undue
hardship.  I am unaware of any evidence or argument that would support the view that opting out
of classes or lessons or alternate delivery of curriculum would create undue hardship for the
educational establishment.

In our view, no direction or policy from the Ministry of Education can relieve school districts of
their responsibility to accommodate freedom of conscience and religion.  Were that the case, it
would give the Ministry of Education the power to override the Charter of Rights and Freedoms,
a power which has been granted only to parliament and provincial legislatures.  There is also the
issue of international agreements, to which Canada is a signatory:

Parents have a prior right to choose the kind of education thatshould be given their
children. (From Article 26 - United Nations, 'Universal Declaration on Human Rights' – 1948)

The best interests of the child shall be the guiding principle of those responsible
for his education and guidance; that responsibility lies in the first place with his
parents.(From the United Nations Declaration of the Rights of the Child, Principle 7)

Should a failure to accommodate give rise to litigation against your school district, the Ministry
of Education will almost certainly argue that nothing in its directives relieved your district of its
responsibility to abide by human rights law.  This was, in fact, one of the arguments put forward
by counsel for the Attorney General to defend the Ministry of Education in the submission to
which I have already referred. 

The Ministry submits that. . . it is the responsibility of the school to provide
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alternative delivery to accommodate the student. . . The Ministry emphasizes that
it is not the Ministry that provides the educational program, but the individual
school.  Consequently, it is the school’s responsibility to have policies in place
that allow for alternative delivery, i.e., to accommodate students.(Letter from Ministry

of the Attorney G eneral, Legal Services Branch, dated  20 February, 1998 to  the British Columbia

Human Rights Commission, p. 11 [emphasis added])

My comments concerning the obligation to accommodate freedom of conscience and religion in
the case of parents and students apply, mutatis mutandis, to teachers.  

The position of the League is that the subsisting obligation of school districts to adhere to human
rights law requires them to act independently when confronted by government demands that
apparently conflict with that obligation.  We do not accept the argument that school boards can
excuse themselves from their obligations with a defence of ‘superior orders’, especially since
trustees are elected officials and not the employees or agents of the Minister of Education.

Consistent with this summary, we have, thus far,  received the following assurances:

“. . . the Quesnel School District does not intend to compel students to attend classes or

lessons that their parents/guardians judge are contrary to the individual needs of children

or that they find morally objectionable or subversive or offensive with respect to  their

religious, moral, and cultural traditions.  W e also respect and accom modate on teachers

exercis ing their freedom of conscience.” (D istr ict 28: Quesnel)

“In accordance with the Human Rights Code and Charter of Rights the Vancouver School

Disrict will honour our legal duty to accommodate concerns based on religious beliefs . . .

we will deal with issues on a case-by-case basis and will make decisions accordingly and

to the extent possible in our system.” (District 39: Vancouver)

“School District No. 46 does not force our students to participate in any activity or class

which they or their parents find objectionable.  We abide by the Canadian Charter of

Rights and Freedom s.”  (District 46: Sunshine Coast)  

Our correspondence is continuing with other districts.  In the meantime, I hope to have the
courtesy of a response from your district early in the new year.

Sincerely,

Sean Murphy, Director
CCRL Western Region  

cc: DPAC
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