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Catholic Civil Rights League

Ligue Catholique pour les Droits de L'Homme





Presentation from The Catholic Civil Rights League to the Senate Committee on Legal and Constitutional Affairs

July 12, 2005

Witness: Mr. Philip Horgan, LL B, President of CCRL

1. The Catholic Civil Rights League promotes the teachings of the Catholic Church as they relate to public life. On the marriage issue, the League participated in every court hearing in the provinces of British Columbia, Ontario and Quebec at the first instance and appellate levels as part of the Interfaith Coalitions of Christians, Muslims and Sikh communities.   Our coalition also sought leave to appeal the Halpern case in 2003 before the Supreme Court of Canada, and we were an intervenor in the reference to the draft marriage bill last fall before the Supreme Court of Canada.

2. As we noted in a short letter we sent you before being invited to appear today, we are highly skeptical that possible amendments will even be considered by this committee. We are especially concerned with the reaction Senator Kinsella received to his thoughtful amendment to continue to recognize traditional marriage.  We urge the Senate to exercise its proper historic role in providing “sober second thought” and to consider suitable amendments to address the pressing human rights issues that are being raised by this far-reaching change in our understanding of marriage. No harm can come from returning this bill to the House of Commons with further amendments. While we would have preferred that Bill C-38 never reach this stage, we believe that the Senate can provide instruction to the House of Commons to address the human rights’ concerns raised by re-defining a foundational institution in society. 

3. Following the lonely voice of Mr. Justice Pitfield in BC in 2001, the following three decisions from courts in Ontario, British Columbia and Quebec in the same sex marriage cases reserved to Parliament the right to change the definition of marriage and address the religious and human rights’ issues that were bound to follow such a far-reaching social change. Only in June of 2003 did the Ontario Court of Appeal make a profound decision to grant an immediate remedy to the applicant couples and ignore the deference to Parliament which previous courts had observed.  MP Pat O’Brien provided some excellent details of the shenanigans which followed at the Standing Committee of Justice when efforts to support a resolution to have the Halpern case appealed were opposed.  I refer you to his testimony from May 31, 2005 before the Legislative Committee on Bill C-38.  

4.  The federal government then requested a judgment from the Supreme Court of Canada on three questions about its three-section draft bill providing for the re-definition of marriage, and later added the fourth question as to whether the opposite-sex requirement for marriage contravened the Charter of Rights and Freedoms.  I have heard it argued by some that the issue of same sex marriage was debated in the last federal election.  That position cannot be seriously argued by the federal Liberal party, which purposely sought and obtained an extension to the Supreme Court reference hearings until October, 2004, so as to avoid the issue being argued as part of last June’s election. 

5. Those initial decisions from seven judges in three provinces had deference to Parliament’s role.  It is a role which I urge you to accept as legislators.  It is a role which has proven to be important so far, even if groups such as the Catholic Civil Rights League, major religions, charitable groups, or others, including the majority of Canadians, oppose the redefinition of marriage.  Rather than merely accept the rulings of three judges in Ontario to change the definition of marriage, we have seen the legislative process at work.  Parliamentary debates and committee hearings have already led to amendments to Bill C-38. The original draft bill reviewed by the Supreme Court had three sections.  When it had first reading in February, Bill C-38 had fourteen sections. The Bill passed by the House has a further three amendments. The revised Bill C-38 needed to address more concerns than a simple change to a definition, as espoused by the Ontario Court of Appeal in 2003.  MPs have already recognized that freedom of religion and expression and the protection of the charitable status of religious groups needed more protection than C-38 originally offered. Certainly the League’s experience convinces us that further amendments from the Senate are needed.

6. Consider that the preamble states that nothing in Bill C-38 affects the guarantee of freedom of conscience and religion, and in particular, the freedom of members of religious groups to hold and declare their religious beliefs and the freedom of officials of religious groups to refuse to perform marriages that are not in accordance with their beliefs. An amendment states that it is not against the public interest to hold and publicly express diverse views on marriage. Well, just last week Detective Hogan of the Metropolitan Toronto Police Hate Crimes Unit visited our office to gather information for a hate crime complaint that has been levied against us based on a brochure that was produced by the Defend Marriage Coalition. As you can see, this document does not contain a single word against homosexuals or even against homosexual conduct; it simply asserts the time-honoured belief that marriage is a divinely ordained institution dedicated primarily to the rearing of children. It also urges those who read it to inform their MPs if they agree with this position. We have great reason to fear that if a mild political brochure such as this one is going to be the subject of hate charge complaints, then the educational and advocacy materials of all the major world religions will soon be subject to prosecution.

7. While some would say this is an isolated case that is unlikely to succeed, we think it should be seen in the context of similar cases, such as the disciplinary action against BC teacher Chris Kempling for writing letters to the editor critical of homosexual conduct; the current human rights’ challenges to Bishop Fred Henry for pastoral letters he wrote in defense of traditional marriage; the challenge to the Knights of Columbus for canceling a hall rental to a lesbian couple; and the case of Hugh Owens in Saskatchewan, where passages of the Bible used in an advertisement have been cited as hate literature.

8. Such challenges will undoubtedly become more numerous and more difficult to defend under Bill C-38. If same sex marriage is recognized as a human right, its denial becomes a human rights’ violation. Bill C-38 is much more than the simple affirmation of a broader range of family relationships. Its guiding principles are already having a chilling effect on what people can write and what they can say in the public forum, as well as what they can teach in their schools and how or even whether they can regulate the use of their property. Indeed, we are not really moving into uncharted territory. We're moving into an area where those types of protections, religious freedoms or freedoms of conscience, are going to be challenged and met by people on a case-by-case basis. In fact, the Supreme Court made it pretty clear that they'll look at those cases on a case-by-case basis in the normal course. Well, at what cost? What cost to citizens? What cost to Canadian public life generally? We have every reason to fear that the application of these issues going forward will create litigation, anxiety, cost, and expense for religious and other organizations to defend those cherished freedoms of conscience and religion going forward.

9. Much of the application of marriage law is in provincial jurisdiction. Ontario has already moved to alter dozens of statutes that relate to marriage, even offering registrars some helpful options for replacing the words “husband and wife”, who can now register as Applicant and Joint Applicant.  I presume a justice of the peace will soon ask, do you take this applicant or co-applicant as the case may be to be your joint marriage license applicant?  Perhaps not the wording of love and romance, but hard to beat for inclusiveness!

10. To confine our suggestion to a matter that falls under federal jurisdiction, we suggest that the Senate amend Bill C-38 to remove from the preamble and state clearly in an operative section of the bill that the peaceable expression of religious and conscientious beliefs is a protected category that will not be prosecuted. Section 3.1 already lays the groundwork for such an amendment, by recognizing the need for protection of freedom of religion and expression. The explicit granting of protection to clergy and religious groups is inadequate because much of the opposition to same sex marriage, and related advocacy, comes from people and groups that may well be religious, but are not religions. This is the essence of concerns that have been expressed about the rights of civil marriage commissioners to refuse to solemnize same sex marriage.

11. We also suggest that this committee consider an amendment to C-38 that would require provinces to enact protective legislation to address such concerns as solemnization, education and property use that fall under their jurisdiction. 

12. In closing, I would like to emphasize that both the Bible and the Catechism of the Catholic Church assert that every person is made in the image of God and deserves respect and dignity. All persons are therefore deserving of respect and dignity regardless of sexual orientation. There are many relationships that bring value to family and community, but marriage has always been set apart because of its unique ability to nurture future generations. We urge you to do everything you can to ensure equality for all citizens by strengthening the religious and conscientious freedom provisions of this Bill.

