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PART I: OVERVIEW OF ARGUMENT

1. Section 14 of the Saskatchewan Human Rights Code, S.S. 1979, c. S-24.1 (the “Code™),
prohibits any form of publication that “exposes or tends to expose to hatred, ridicules, belittles or
otherwise affronts the dignity of” any person on the basis of his or her age, disability, family
status, race, religion, sexual orientation, or any other protected ground. Then it says that
“[n]othing” in the provision “restricts the right to freedom of expression under the law upon any

subject.”

2. Yet the only thing that s. 14 purports to do is restrict freedom of expression. And if s. 14
indeed does not restrict freedom of expression, then its first subsection is reduced to meaningless
rhetoric. To give effect to one of s. 14’s subsections is to give no effect to the other. The Court
is thus confronted for the first time with an expression-regulating provision that is profoundly

self-contradictory.

3. The seminal freedom of expression decision in Irwin Toy, infra, at p. 983, suggested that
a law that does not provide an “intelligible standard” to those tasked with applying it is a law that
cannot be justified under s. 1. Section 14 of the Code is not merely ambiguous, vague, or
difficult to apply. Each of its two subsections are relatively clear — but taken together, they
amount to nonsense. A law such as this one is broken in a way that is amenable to no
interpretive repair job. While the Court’s jurisprudence discloses that it will be unusual for a law
to be truly unintelligible, s. 14 of the Code is that rare law that falls short of Irwin Toy’s standard.

4. Accordingly, the real concern in this case is not with William Whatcott’s flyers. Some
people will no doubt find those flyers offensive; others may see them as a part, albeit an
inflammatory part, of the debate about sexual morality and education policy, and the link
between those two subjects. The parties’ arguments in this Court reflect the divide between
those two perspectives. But it would not be fruitful to attempt to resolve the contest of
characterization in which the parties have engaged themselves throughout this litigation. The
flaw in s. 14’s construction is so fundamental, and its proper application so uncertain as a
consequence, that it would be purposeless to speculate about whether the Legislature intended
that flyers such as Mr. Whatcott’s would be captured by the provision. Our focus in this case, as

in Taylor, infra, is properly placed not on Mr. Whatcott’s conduct, “but [on] the validity of s.



[14] of the [Code] which may have ramifications going far beyond those raised by the facts of
this particular case” (per McLachlin J., dissenting, at p. 959).

5. Abraham Lincoln, echoing the Bible, said that “a house divided against itself cannot
stand”.* Where freedom of expression and religion are at stake, a law divided against itself must
suffer the same fate. Section 14 of the Code is unintelligible, unworkable, and incapable of
justification. It should be struck down.

PART I1: POINTS IN ISSUE

6. These interveners, the Catholic Civil Rights League and Faith and Freedom Alliance, will

advance four points relating to the s. 1 analysis:

A Requiring that laws restricting freedom of expression be sufficiently precise is
justified by fundamental constitutional principles and is necessary to ensure that
expression is fostered, not chilled.

B. In order to be justifiable under s. 1, laws restricting freedom of expression must
be clear enough that they set out an “intelligible standard”, and do not have a
chilling effect on substantially more expression than can be reasonably justified.

C. Taylor, infra, does not control the outcome of this case.
D. Section 14’s vagueness renders it unintelligible and not minimally impairing.
PART I11: ARGUMENT
A. The Reasons Expression-Limiting Laws Must be Clear and Precise

7. The Court’s jurisprudence has recognized that “vagueness”, understood broadly, is
relevant to three elements of the Charter: the requirement under s. 1 that infringements of
Charter rights be “prescribed by law”; the requirement under s. 1 that limitations on Charter
rights be “reasonable”; and the “principles of fundamental justice” protected by s. 7: see R. v.
Nova Scotia Pharmaceutical Society, [1992] 2 S.C.R. 606, at pp. 621-643. Here we are dealing

! See Matthew 12:25, and Lincoln’s speech accepting the Republican nomination for U.S. Senate, given in
Springfield at the Illinois Republican State Convention on June 16, 1858.



with “vagueness” in its s. 1 aspects, in circumstances where an infringement of freedom of

expression has been established.?
8. Three concerns motivate the need for precision where freedom of expression is at stake.

9. First, the rule of law requires that citizens be given fair notice of what their government
forbids, and of the consequences of engaging in the forbidden conduct: Reference re ss. 193 and
195.1(1)(c) of the Criminal Code (Man.), [1990] 1 S.C.R. 1123 (“the Prostitution Reference”), at
p. 1152. The “notice” principle finds specific embodiment in the “prescribed by law” element of
s. 1, as Justice Deschamps explained in Greater Vancouver Transportation Authority v.
Canadian Federation of Students — British Columbia Component, 2009 SCC 31, [2009] 2
S.C.R. 295, at para. 50. Judges, too, must be capable of understanding the laws that their
constitutional function requires they apply to the cases before them. Accordingly, when a law
“so lacks in precision as not to give sufficient guidance for legal debate”, the rule of law is

undermined: Nova Scotia Pharmaceutical, at p. 643.

10.  Second, unduly open-ended laws are amenable to arbitrary or excessively subjective
enforcement, at potentially unintended cost to Charter rights: see the Prostitution Reference, at
p. 1152. This concern may be apposite to so-called “hate speech” laws. The instant case is
illustrative: Mr. Whatcott alleges that “prosecutions under the Code [are] almost entirely based
upon the whims of the SHRC and the zeitgeist”, and that the Code has permitted “the SHRC to
discriminate against religious speech on sexual behaviour” (respondent’s factum, at paras. 25,
135). He is not alone in these views. Commentator Ezra Levant has levelled a similar charge,
claiming that “100% of the CHRC's targets have been white, Christian or conservative”, and that
“[i]n the entire history of section 13 [of the federal statute], stretching back to 1977, not one
single Jew, Muslim or gay has been taken before the Canadian Human Rights Tribunal by the

CHRC.” These suspicions of discrimination may or may not be well-founded. Ultimately, it

% Freedom of religion is also infringed, insofar as s. 14 of the Code sanctions evangelical expression that is intended
by the speaker to enhance his or her connection to the divine, or to otherwise fulfill a religious mission: see Syndicat
Northcrest v. Amselem, 2004 SCC 47, [2004] 2 S.C.R. 551, at para. 46. However, because the deleterious effects of
s. 14 are primarily visited upon s. 2(b) of the Charter, that right is the focus of this factum.

® Ezra Levant, blog posting entitled “The Jewish Exemption: Section 13 CHRC complaint against me dismissed”,
dated November 20, 2008, viewed at http://ezralevant.com/2008/11/the-jewish-exemption-section-1.html on July 27,
2011. Mr. Levant, who is Jewish, illustrated his proposition by republishing on his website a Christian-themed letter




does not much matter whether they are. The point, rather, is that where the law uses
impressionistic or subjective standards to restrict expression, Canadians may justifiably perceive
that certain groups or messages have been targeted for the selective application of that law. This
damages public confidence in the administration of justice, and in the particular context of “hate

speech”, diminishes respect for human rights.

11.  Third, imprecise laws have a “chilling effect” on freedom of expression. As the Supreme
Court of the United States expressed the point in the leading case of Grayned v. City of Rockford,
408 U.S. 104 (1972):

[W]here a vague statute "abut[s] upon sensitive areas of basic First
Amendment freedoms,” it "operates to inhibit the exercise of
[those] freedoms.” Uncertain meanings inevitably lead citizens to
" 'steer far wider of the unlawful zone' ... than if the boundaries of
the forbidden areas were clearly marked." [pp. 108-109; quoted by
L’Heureux-Dube J., concurring, in Committee for the
Commonwealth of Canada v. Canada, [1991] 1 S.C.R. 139, at p.
213]

At times (and this case is one of them), a legislature may by one provision attempt to narrow or
clarify vague or overbroad language in another. Importantly, such narrowing or clarifying
provisions cannot necessarily be relied upon to prevent expression from being chilled. On this

point, L’Heureux-Dube J.’s concurrence in Committee for the Commonwealth is apt:

When a law can be read, in effect, as an attempt to eradicate all
types of expression, and at the same time be read more narrowly to
exclude only certain types of expression, the citizen does not know
what to do. In all likelihood, the person will exercise caution.
This does not create circumstances in which fundamental freedoms
are fully exercised — far from it. [pp. 213-214]

12. At the same time, it must be acknowledged that “[a]bsolute precision in the law exists
rarely, if at all” (Irwin Toy Ltd. v. Quebec (Attorney General), [1989] 1 S.C.R. 927, at p. 983).
None of the foregoing concerns necessarily leads to the conclusion that an ambiguous provision
is automatically unjustifiable, or that the courts have no interpretive role to play where freedom

of expression has been infringed. The Court has proven able, in appropriate cases, to resolve at

that the Alberta Human Rights Commission had concluded was hate speech; the federal Commission dismissed the
ensuing complaint against Mr. Levant.



the interpretive stage ambiguities that might otherwise have made certain laws unacceptably
vague, by drawing on the context, scheme and purpose of the legislation in question: see, for
instance, Montréal (City) v. 2952-1366 Québec Inc., 2005 SCC 62, [2005] 3 S.C.R. 141, and
Canada (Attorney General) v. JTI-Macdonald Corp., 2007 SCC 30, [2007] 2 S.C.R. 610. In
other circumstances, apparently vague statutory language may have a judicially-settled meaning
at common law, upon which the Legislature may be taken to have drawn: see Canada (Human
Rights Commission) v. Taylor, [1990] 3 S.C.R. 892, per McLachlin J., at p. 955. On the other
hand, courts must proceed cautiously in performing their interpretive function, to ensure that
they do not adopt an approach that “goes beyond what a court is authorized to do by way of
interpretation and amounts to impermissible judicial amendment” (Montreal (City), per Binnie
J., at para. 110).

B. The Governing Principles

13. The concerns surveyed above explain and justify the Court’s insistence that a law
restricting expression must provide “an intelligible standard according to which the judiciary
must do its work” (in the words of Irwin Toy). In Osborne v. Canada (Treasury Board), [1991]
2 S.C.R. 69, the Court proposed an alternative formulation of the same test, that would regard as
unacceptable a provision that is “so obscure as to be incapable of interpretation with any degree
of precision using the ordinary tools” (per Sopinka J., at p. 94). See also R. v. Butler, [1992] 1
S.C.R. 452, at p. 490.

14.  The unintelligible / incapable of interpretation standard structures the analysis of whether
a limit on freedom of expression is “prescribed by law” (see Osborne, supra, and Taylor, per
McLachlin J., at pp. 955-956). However, the “prescribed by law” element of s. 1 does not
exhaust the significance of a law’s imprecision. In Taylor, McLachlin J. noted that the difficulty
in ascribing meaning to the federal hate propaganda provision was also “a factor to be taken into

account in assessing whether the law is ‘demonstrably justified in a free and democratic society
(p. 956). As the Chief Justice further explained in JTI-Macdonald:

The argument is that because the language is vague and unclear, it
may be applied in a way that in fact goes beyond the legislator’s
stated goals. A citizen, corporate or otherwise, who wishes to stay
within the law may have no choice but to err on the side of caution.



The result may be that the citizen says less than is required in fact
to accomplish the state’s object. Indeed, confronted by vague bans
on speech, the prudent citizen may be reduced to saying nothing at

all. [...]

To ask only whether a trial judge will be able to apply the
impugned law when a case comes before him or her provides an
inadequate response to the concern that the law may in the future
be applied in an overbroad way. [paras. 78-79; emphasis added]

15. In sum, to show that a law is unintelligible is a sufficient but not necessary way of
invalidating a law on vagueness grounds. Even if the law is “intelligible” in the sense that it is
capable of being interpreted, the court must further ensure that the law’s imprecision does not

result in a disproportionate negative effect on the right to freedom of expression.

16. At the latter stage of the analysis, JTI-Macdonald indicates that the court’s inquiry looks
not merely to the shape of the law itself, but to its probable effects on speakers. Logic suggests
that in the course of this inquiry, the relevant factors will include: (1) the breadth of the
provision’s widest language, which will demarcate the law’s potential “chill zone”; and (2) the

consequences of violating the provision, which will indicate how deep the law’s chill may be.
C. Taylor Does not Control the Outcome of This Case

17. In defending the constitutionality of s. 14 of the Code, the argument of the appellant, the
Saskatchewan Human Rights Commission, rests upon essentially two propositions. First, the
Commission says that ss. 5 and 14(2) of the Code narrow s. 14(1), so as to sanction only
communications that “involve extreme feelings and strong emotions of detestation, calumny and
vilification”, and to additionally require “balancing freedom of expression with the competing
values” (appellant’s factum, at paras. 50, 127). The Commission’s second proposition is that s.
14, so narrowed, should be upheld because it is no more broad (and perhaps is less broad) than

the provisions upheld in Taylor (appellant’s factum, at paras. 40-57).

18.  Neither proposition is correct. ~ The narrowing construction upon which the
Commission’s argument depends cannot be produced by any legitimate interpretive exercise.
And taken at face value, rather than interpretively amended, s. 14 of the Code is manifestly more

problematic than the federal law upheld in Taylor.



19. The Court of Appeal for Saskatchewan first adopted its narrowing construction of s. 14 in
Saskatchewan (Human Rights Commission) v. Bell (1994), 114 D.L.R. (4th) 370. The sole
reason given then was that the language of s. 14(1) “is so similar to that considered in Taylor”
that the same interpretive analysis ought to apply. In its next case to consider s. 14, the Court of
Appeal entrenched Bell’s interpretation, on the ground that “[n]o other result, of course, could be
justifiable”: Owens v. Saskatchewan (Human Rights Commission), 2006 SKCA 41, 267 D.L.R.
(4th) 733, at para. 53. Finally, in the instant case, the court held further that “care must be taken
to balance the limitation to freedom of expression contained in s. 14(1)(b), with the confirmation

provided in s. 14(2)” (para. 66; emphasis added). There are four problems with this approach.

20. First, the Court of Appeal’s narrowing construction misreads the language chosen by the
Legislature in s. 14(1), which is not “so similar” to that in the equivalent federal provision. In
fact, the language of s. 14(1) is much more broad, both in terms of the offensiveness of the

expression captured, and the media to which the provision applies.

21.  Second, the narrowing construction fails to give effect to both subsections of s. 14, by
reading words out of subsection (1) (“ridicules, belittles or affronts the dignity” are effectively
gone), and reading down subsection (2) (“Nothing in subsection (1) restricts” has become

“Sometimes subsection (1) restricts”).

22.  Third, the “balancing” envisaged by the Court of Appeal is, with respect, pure invention.
Nothing in s. 14 expressly or impliedly contemplates a weighing exercise. Consequently, any
“balancing” that might be undertaken is destined to be ad hoc and standardless. The Court of
Appeal was therefore mistaken to have accepted Dickson C.J.’s obiter suggestion that such was
the intention of subsection (2) (Taylor, at p. 930). The Court of Appeal’s interpretation imposes
on the provision a meaning that its words simply do not bear.

23. Fourth, in justifying its approach on the basis that no other approach “could be
justifiable”, the Court of Appeal performed interpretively a task that can only be performed
remedially (and it is the wrong remedial approach in any event, as noted at the close of this
factum). Sopinka J. discussed this species of error in Osborne, at p. 102:

It is argued that the course of action taken by Walsh J. was less of
an intrusion into the legislative sphere than the remedy employed



by the Court of Appeal. This submission is based on the notion
that reading down of the statute to conform with the Charter does
not involve a determination of invalidity of the impugned
provisions. The fallacy in this reasoning is that, in order to
determine which interpretation is consistent with the Charter, it is
necessary to determine what aspects of the statute's operation do
not conform. The latter determination is in essence an invalidation
of the aspects of the statute that are found not to conform. This
requires not only a finding that a Charter right or freedom is
infringed but that it is not justified under s. 1.

24. Turning now to s. 14 as it was written by the Saskatchewan Legislature, it is apparent that

there are five key differences between s. 14 and the legislation upheld in Taylor.

25. First, and as already noted, the classes of prohibited expression are more broad in
Saskatchewan’s law, in that they include messages that “ridicule”, “belittle” or “affront the
dignity” of individuals, whereas the federal law confines itself to expressions of “hatred” and
“contempt”.  Professor Luke McNamara has said that the peculiar choice of language in
Saskatchewan’s law is “the broadest of the Canadian provincial hate speech laws” (“Negotiating
the Contours of Unlawful Hate Speech: Regulation Under Provincial Human Rights Laws in
Canada” (2005), 38 U.B.C. L.Rev. 1, at p. 49). In fact, subsection (1)’s language is so expansive
that it is misleading to call s. 14 a “hate speech” law in the first place.

26.  Second, as McLachlin J. noted in Taylor, “hatred” and *“contempt” can be understood
with reference to the common law of defamation, which deploys those terms to determine
whether a communication has a defamatory “sting” (p. 955). While “ridicule” is likewise
associated with the law of defamation (see WIC Radio Ltd. v. Simpson, 2008 SCC 40, [2008] 2
S.C.R. 420, per Justice LeBel, concurring, at para. 67), “belittle” and “affront the dignity” are

not. The latter have no judicially-settled meaning upon which courts may draw.

27.  Third, the federal law before the Court in Taylor was a true “hate propaganda” law. It
captured only words spoken over a telephone, and Dickson C.J. emphasized the express
requirement in the federal law that the telephone communications in question be “repeated”,
which he thought “must comport a requirement for something in the way of a series of
messages” (p. 938). Together, these elements of the federal law narrowed its focus to actual

propaganda efforts. Section 14 of the Code is not similarly focussed.



28. Fourth, the consequences of violating s. 14 are more severe. A violator may be ordered
to pay up to $10,000 per complainant (s. 31.4). In Taylor, by contrast, the only remedy initially

available was a cease and desist order (see pp. 933-934).

29. Finally, and crucially, the federal law contains no equivalent to subsection (2). The
internal conflict between the two subsections of Saskatchewan’s provision is at the heart of the
defect in s. 14; that will be the subject of the next point. For now, it suffices to say that the result
of these five legislative differences is that Taylor does not control the analysis in this case: while
the Court then held unanimously that the federal law was not impermissibly vague, s. 14 of the

Code must stand or fall on its own terms. It cannot be propped up by reliance on Taylor.
D. Section 14 is Unintelligible and is not Minimally Impairing

30.  This factum explained at its outset why s. 14 of the Code does not set out an intelligible
standard, and is incapable of interpretation: its two halves are in direct and total collision with
one another. To prohibit even a tiny bit of expression under subsection (1) is to disavow
subsection (2), which claims that nothing in the former restricts freedom of expression. An
activity is “expressive”, according to Irwin Toy, if it “attempts to convey meaning” (p. 968).
And it is only by conveying some form of meaning that a person could ever expose another
person to hatred, contempt, ridicule, belittlement, or an affront to dignity. Accordingly, to give
effect to subsection (2) is to render subsection (1) meaningless, and vice versa.

31.  This conundrum cannot be resolved by concluding that the Legislature must not have
meant what it said. Subsection (1) is unambiguous in its sweep: it aims to capture any seriously
and personally offensive message that is targeted at a protected group. Subsection (2) is
similarly straightforward. Importantly, in 2000, via S.S. 2000, c. 26, s. 10, the Legislature
amended s. 14(2) to substitute “freedom of expression” for “freedom of speech”. The
Legislature must be taken to have known in 2000 what “freedom of expression” meant, having

by then the benefit of Irwin Toy and the many cases of this Court that had followed it.

32. The individual is thus left with no notice of, or guidance about, the nature of the law’s
prohibition. Here, as in Gentile v. State Bar of Nev., 501 U.S. 1030 (1991) (striking down a

court rule as void for vagueness), the individual has “no principle for determining when his
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remarks pass from the safe harbor of [expression] to the forbidden sea of [hatred, etc.]” (p. 1049,
per Kennedy J., for the Court). This alone is enough to invalidate s. 14.

33.  Section 14 also prevents more expression than can be justified. As discussed earlier, at
this stage it is the probable effects of the provision that are at the fore of the analysis.
Importantly, s. 14’s first subsection is framed in the widest of language. This will chill a great
deal of speech, some of which is likely to be of the political or religious variety. Though
subsection (2) may provide some reassurance to Saskatchewan speakers, the point made by
L’Heureux-Dube J. (in Committee for the Commonwealth) and the Chief Justice (in JTI-
Macdonald) still stands: many individuals will exercise caution despite subsection (2), and steer
clear of topics that may attract a complaint. That is particularly likely in light of the back-
breaking financial consequences that may ensue from widely disseminating a message found to
be contrary to the provision. Mr. Whatcott’s case shows how cold the chill really is in
Saskatchewan: at $5,000 per complaint, distribution of his flyers in a neighbourhood with a
sizable gay population would have risked economic ruin. The result is to prevent expression that
the Legislature, in light of subsection (2), in all probability did not intend to stop. In this way,
the law’s unintelligibility combines with the breadth of its prohibitive subsection, and the

consequences of its violation, to excessively impinge upon freedom of expression.
PART IV: SUBMISSIONS REGARDING COSTS
34.  These interveners do not seek costs, and ask that no award of costs be made against them.
PART V: ORDER SOUGHT

35.  Since it is impossible to divine the Legislature’s intent in promulgating s. 14, no lesser
remedy than a complete strike-down would be appropriate in this case, lest the Court find itself
“creat[ing] something different in nature from what [the Legislature] intended”: R. v. Ferguson,
2008 SCC 6, [2008] 1 S.C.R. 96, at para. 50.

36.  The CCRL and FFA seek leave to make oral argument for up to 10 minutes at the hearing
of the appeal.
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ALL OF WHICH IS RESPECTFULLY SUBMITTED, this 4™ day of August, 2011.

Ryan D.W. Dalziel Erica J. Toews
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PART VII: STATUTORY PROVISIONS

An Act to amend The Saskatchewan Human Rights Code and to make consequential amendments

to The Labour Standards Act, S.S. 2000, c. 26

10

(2) Subsection 14(2) is amended by striking out “speech” and substituting “expression”.

Saskatchewan Human Rights Code, S.S. 1979, c. S-24.1

14

31.4.

(1) No person shall publish or display, or cause or permit to be published or displayed,
on any lands or premises or in a newspaper, through a television or radio broadcasting
station or any other broadcasting device, or in any printed matter or publication or by
means of any other medium that the person owns, controls, distributes or sells, any
representation, including any notice, sign, symbol, emblem, article, statement or other
representation:

(a) tending or likely to tend to deprive, abridge or otherwise restrict the enjoyment
by any person or class of persons, on the basis of a prohibited ground, of any right
to which that person or class of persons is entitled under law; or

(b) that exposes or tends to expose to hatred, ridicules, belittles or otherwise
affronts the dignity of any person or class of persons on the basis of a prohibited
ground.

(2) Nothing in subsection (1) restricts the right to freedom of expression under the law
upon any subject.

The court may, in addition to any other order the court may make pursuant to section
31.3, order the person who has contravened or is contravening that provision to pay any
compensation to the person injured by that contravention that the court may determine, to
a maximum of $10,000, if the court finds that:

(a) a person has wilfully and recklessly contravened or is wilfully and recklessly
contravening any provision of this Act or any other Act administered by the
commission; or

(b) the person injured by a contravention of any provision of this Act or any other Act
administered by the commission has suffered with respect to feeling, dignity or self-
respect as a result of the contravention.
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