Reopening gay marriage issue risky: A Defence of Religion Act could cause Tories more trouble than its worth

By Lorne Gunter

There's an old adage that warns, "Be careful what you ask for, you just may get it."

The federal Conservative government should heed that warning before introducing its rumoured Defence of Religions Act.

The Conservatives feel honour-bound to revive the same-sex marriage debate in Parliament this fall. They have long promised their social conservative supporters that they would hold a free vote in the Commons on whether to review the law authorizing gay and lesbian weddings. (They are not going to introduce a law repealing same-sex marriage, rather just a motion calling on Parliament to re-examine the current law.)

This corresponds nicely with what Prime Minister Stephen Harper believes: On contentious social issues, individual Members of Parliament should vote according to their own personal moral beliefs or that of their constituents'. But it also offers the Conservatives a convenient political "out." 

There is almost no way they will win the vote. Even if most Canadians disagreed with the Liberals' bill -- and disagree still -- most are relieved the debate is receding in the review mirror of national discourse. Reopening the debate, then, is a risky strategy for the government.

Yet reopening and winning would be even riskier. Most Liberals, New Democrats and Bloquistes endorse same-sex nuptials.

Even without the supervision of their parties' whips, they will vote against the Tory motion to reopen the same-sex marriage law, meaning it will almost surely fail.

But the government can then say it tried to rollback gay marriage, but was prevented by Parliament from doing so. If socons are truly intent on ending same-sex marriage, the government can urge them to work for its majority victory next election.

Even this much will upset (or frighten) undecided voters in central Canada. Just reopening the debate may cause some swing voters to wonder whether the Tories are too far right on social questions to trust with a majority.

But to do less would discourage social conservatives, who already have a notoriously poor record of getting out to vote.

But if by some quirk the Conservatives were to win their motion, all hell would break lose politically.

The legal, special interest and academic communities would rise up in full dudgeon against the government. Even just reconsidering the old ban on gay marriage would give them an issue with which to raise money and recruit workers for the next national campaign.

The courts, too, would be unlikely to uphold a return to the traditional definition of marriage, and would strike down any Tory law, which would put the court and government at loggerheads. (In the middle of a four-year Tory majority, a head-to-head fight with the courts over who governs Canada might be useful.

But right now, with just a minority, the Conservatives wish to avoid such a confrontation.)

And a win on this fall's motion would mean the media, which with few exceptions has been very fair to the new government, would quickly return to its old role of finding every opportunity for bashing the Conservatives as too right-wing to form government.

So the government's thinking is: Reintroduce the subject in Parliament. Take some lumps with swing voters. Lose. Admit failure, but claim fulfilment of its election promises. Placate socons. Then hope the whole mess goes away -- for good.

But lately social conservatives have seen through this script. They have come to realize the free-vote motion is a hollow gesture. They have been demanding something tangible.

So the Conservatives have recently begun floating the idea of a Defence of Religions Act that would allow public officials, such as justices of the peace and marriage commissioner, to refuse to officiate at same-sex marriages. There are even rumours the law would protect religious leaders who speak out against gay rights and spare business owners and service clubs from having to do business with gay and lesbian organizations.

Good intention, except only one of those protections, over free speech, is within Ottawa's power to grant. The other two -- marriage officiating and business practices -- are provincial matters.

Ottawa may set who can marry, but it is up to the provinces to decide how marriages will be conducted and by whom. To try to protect JPs, priests or commissioners from having to perform same-sex services would be to intrude on provincial powers.

Who knows, the Supreme Court might be persuaded to uphold such an intrusion by reading into the Charter the right of Ottawa to override the traditional separation of federal-provincial powers in the name of equal application of rights across the country.

Similarly, the right to regulate small business and clubs is largely provincial. But a Defence of Religions Act might change that. Such a new power might appeal to small-c conservatives while the party they favour is in power.

But do they really want to concentrate more might at the centre of our federation, and at the expense of the provinces?

Conservatives should be careful what they ask for in the defence of religious freedom.

They ultimately might not like what they get, if what they get is a big, new club for Ottawa that the Liberals or others could also use when they gain power.
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