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1. The Catholic Civil Rights League helps promote the teachings of the Catholic Church as they relate to public life. We have more than 5,000 members across Canada, and have been active in the question of re-defining marriage in most of the contemporary court challenges. We filed an intervention independently in the Quebec appeal of Hendricks and Leboeuf v Attorney General of Canada and Attorney General of Quebec in January, 2004, and were part of the Interfaith Coalition that defended the traditional definition of marriage before the courts of Ontario and B.C. in similar cases. The coalition also appeared last fall before the Supreme Court of Canada at its reference hearings.
CCRL’s position
2. Our position, derived from Roman Catholic teaching, is that the definition of marriage as the lifetime union of one man and one woman is a cultural and religious understanding shared the world over throughout history. It is supported by the vast majority of religions that make up Canada. This definition receives further support in the virtually unanimous finding among social scientists that the household headed by two parents of opposite gender is the best foundation for the rearing of children, other factors being equal. (1) In fact, we believe that the definition of marriage goes to the heart of Canadians’ fundamental beliefs and values. Bill C-38 is at odds with the wishes of the majority of Canadians and should be abandoned. The one man/one woman definition of marriage pre-dates any modern government and has only been challenged in very recent years, generally on the grounds that it creates inequitable treatment for couples of the same sex.
Equality concerns

2. CCRL emphasizes that both the Bible and the Catechism of the Catholic Church assert that every person is made in the image of God and deserves respect and dignity. All persons are therefore deserving of respect and dignity regardless of sexual orientation. There are many relationships that bring value to family and community, but marriage has always been set apart because of its unique ability to nurture future generations. 
Marriage, the courts and Parliament

3. The Supreme Court, in its reference decision, said Parliament was within its constitutional authority to change the definition of marriage. That, at least, puts the question in the hands of Parliament, where Canadians overwhelmingly believe it belongs (3). In fact, when the Interfaith Coalition attempted to appeal the decision in Halpern ( Halpern et al v Attorney General of Canada, Attorney General of Ontario, and clerk of City of Toronto, July 2002), the appeal was denied by the SCC. When Parliament added a question to the SCC reference in 2004 about the constitutionality of the traditional definition, the court refused to answer, again returning the issue to Parliament. Nevertheless, nothing in the SCC ruling, or indeed in public expectation, suggests that any such law must be passed. Polls taken since the SCC ruling show that a substantial majority of Canadians favour retaining the traditional definition of marriage, while supporting varying degrees of recognition for same sex unions (4). Bill C-38 is at odds with the wishes of the majority of Canadians. 

The Rights of Children

4. The one man-one woman relationship was codified to formalize the legitimacy of children and the inheritance of property. While our understanding of parental roles and responsibilities has changed throughout history and continues to do so, the biological relationship between parents and children is still a vital one, and should be supported and promoted by sustaining marriage as we have always known it.  As noted above, the traditional definition of marriage is closely associated with best outcomes for children. Furthermore, in relationships between couples of the same sex, children can only join the household through the intervention of a third party. Opening the definition of marriage to same sex unions would thus create a situation where some children would by definition be deprived of the day-to-day relationship with parents that flows naturally from biology. 
Marriage and religious rights
5. From its beginnings, marriage has evolved into a relationship recognized as a sacrament by some religions, and honored as life’s most important commitment by all religions and almost all non-religious philosophies. Thus it would be very difficult, if not impossible, to re-define marriage without creating a conflict with the religious and conscientious beliefs held by most Canadians. We are already seeing cases (2) where people or organizations are being challenged for refusing to perform marriage ceremonies or rent out facilities for the use of same sex marriages. Clearly the extension of marriage to same sex couples creates religious freedom issues for many Canadians.

6. Bill C-38 raises real questions of freedom of conscience and freedom of religion, not only for the general public but also for those cabinet ministers and parliamentarians who have been told to vote according to party lines regardless of their personal views, and marriage commissioners who have been told they must marry same sex couples or resign. While the Supreme Court reference decision and various government ministers have said religious freedom will be respected in the application of Bill C-38, they also stated that this is outside their jurisdiction.
Human Rights concerns

7. Though often touted as a human rights issue, a change in the definition of an institution creates human rights problems of its own. There are implications for religious and conscience rights, as noted above, and also for the marginalization of religious viewpoints in society. If marrying a person of the same gender becomes a human right, then surely its denial becomes a human rights’ violation. The SCC decision hinted at this when it stated there may be situations where a religious official’s right to refuse to solemnize a marriage could not be guaranteed, though it refused to speculate on what that “unique circumstance” might be (5).  
8. The implications of Bill C-38 for the countless charities that are associated with Churches are equally troublesome. While the vast majority of these charities accept and respect the CCRA guidelines that require them to refrain from political activity, many would not be able to cooperate in any way with a changed definition of marriage without compromising their religious principles (7). They need to know that they can remain registered charities while still upholding the tenets of their founding Churches. 
9. The implications of Bill C-38 for public education have also not been explored as fully as they might be. If “same sex marriage” is equal, legally speaking, to the traditional model, then content about homosexual practices would soon be mandatory in family life programs in publicly-funded schools. We have already seen cases (6) where such content has been put on the curriculum over parental protest, with no provision for parents who wish to withdraw their children from the classroom. 

Recommendations
10. With so many pitfalls to making this change, and doubtless many more not even predictable at this point, we urge Parliament to drop Bill C-38, and pursue other means of granting equality to same sex couples who seek legal recognition for their domestic arrangements while maintaining the definition of marriage that Canadians have always known and understood. While granting any legal status to same sex unions is contrary to the religious beliefs of some people, it would at least not create the human rights dilemmas posed by redefining a foundational institution in society.

11. Should Parliament still insist upon redefining marriage as the union of two persons, it is imperative that Bill C-38 be amended to address the concerns noted above.
1. The rights of clergy and of religious organizations to refuse to participate in any way in the celebration of ceremonies to which they have religious or conscientious objections must be clearly spelled out. 
2. The rights of marriage commissioners and others employed in civil ceremonies to avoid participation in same sex marriage deserve to be recognized according to the religious freedom guarantees of the Charter of Rights and Freedoms. 
3. Clear protection is needed for the rights of religious leaders to respectfully and peaceably assert their Churches’ teachings on homosexual conduct.
4. Churches and charities affiliated with Churches need to be able to retain their charitable status while following employment and facility-use policies that are in keeping with their religious beliefs.

5. Church-affiliated schools need to retain the right to control the curriculum in their family life programs. 

6. The rights of parents to withdraw their children from public school classes that violate their religious beliefs need to be respected.  
Notes:
1 – e.g. Statistics Canada General Survey, 1995; Also The 1999 National Longitudinal Survey of Children and Youth conducted by Statistics Canada and Human Resources and Development Canada. Among other things, both studies found that children whose parents were married and had not previously lived common law had less than a 14 per cent chance of seeing their parents separate, while 63.1 per cent of those whose parents had only lived common law would see this event before the age of 10. The study also found better academic, emotional and social outcomes for children from intact families.
clearly demonstrates that marriage is the most stable type of union and thus the 
most beneficial for children. 
2 – Knights of Columbus, Port Coquitlam, B.C. before BC Human Rights Tribunal, January, 2005. The council initially agreed to a hall rental not realizing there was anything out of the ordinary about the wedding. Upon discovering it was for the union of two lesbians, Knights cancelled the rental but offered to pay for another hall and to absorb such costs as reprinting invitations and maps. The couple refused, insisting upon a human rights action.
Also noteworthy are reports that marriage commissioners in some provinces, but not others, have been told to resign if they choose not to marry same sex couples. The unequal application of freedom of religion and conscience is clearly unacceptable.

3 – Compass Poll, February, 2005. Using accepted professional polling practices, this survey found that 66 per cent of Canadians strongly or mainly support the traditional definition of marriage and do not want it changed; 67 per cent believe a referendum would be a good way to decide the question.
4 – Ibid.

5 – SCC Reference Decision, December 9, 2004. The court said that religious officials have the right to refuse to perform marriage ceremonies not in keeping with their beliefs, “absent unique circumstances”  about which the court did not speculate.
6 – Toronto Star, et al, November 17, 2004 re. reports of Muslim parents being discouraged from removing children from classes on same sex marriage.
7 - In another case, Bishop Fred Henry of the Catholic Diocese of Calgary was  threatened in 2004 with the loss of the diocese’s charitable number if he continues to speak out. He is also facing at least two complaints before the Alberta Human Rights Commission for asserting Church teachings about homosexual conduct in a pastoral letter.  

